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FOOTNOTES
1 See generally 13 Harl, Agricultural
Law ch . 120 (1990).
2 See I.R.C. § 554. See also 4 Harl supra N.
1, § 39.02[2][b][iii].
3 See 11 U.S.C. § 554.
4 See In re Butler, 51 B.R. 261 (Bankr. D.
D.C. 1984).
5 11 U.S.C. § 554(a).
6 Matter of Trim-x, 695 F.2d 296 (7th Cir.
1982).
7 11 U.S.C. § 554(b).  See In re Gantt, 98
B.R. 770 (Bankr. S.D. Ohio 1989)
(creditor can only seek motion for trustee
to abandon; "notice of proposed
abandonment" by secured creditor
ineffective).
8 11 U.S.C. § 554(c).
9 11 U.S.C. § 554(d).
1 0 11 U.S.C. § 554(c).
1 1 Bankruptcy Rule 6007(a).
1 2 Id.
1 3 Bankruptcy Rule 6007(c).
1 4 I.R.C. §§ 1398, 1399.
1 5 See notes 25-34 infra.
1 6 I.R.C. § 1398(f)(1).  But see Matter of
Rasmussen, 95 B.R. 657 (Bankr. W.D.
Mo. (1989) (transfer of assets to
bankruptcy estate in Chapter 7 case was
taxable exchange with capital gains
taxable to debtor; unappealed decision i s
indeed questionable).
1 7 I.R.C. § 1398(f)(1).
1 8 I.R.C. § 61(a)(3).
1 9 I.R.C. § 1398(f)(2).
2 0 See Harl, Debtor-Creditor Relations:
Annotated Materials 1-27, 1-28 (1986);
4 Harl, supra note 1, § 39.02[2][b][iii].
See also Nelson, "Taxation of
Abandonments in Bankruptcy," 10 J .
Agr. Tax'n & L. 221, 224-225 (1988).
2 1 See, e.g., In re Dias, 95 B.R. 419
(Bankr. N.D. Tex. 1988).
2 2 Id.
2 3 646 F.2d 1309 (9th Cir. 1980)
(involving continuation of S
corporation election).
2 4 8 B.R. 581, 591 (Bankr. D. Utah 1981).
2 5 I.R.C. § 1398(f)(1).
2 6 Ltr. Rul. 8918016, Jan. 31, 1989.
2 7 79 B.R. 413 (Bankr. S.D. Iowa 1987,
rev'd 89-2 U.S.Tax Cas. (CCH) ¶ 9597
(S.D. Iowa 1988), aff'd 916 F.2d 431
(8th Cir. 1990).
2 8 79 B.R. 416.
2 9 See N. 27 supra.
3 0 95 B.R. 104 (Bankr. N.D. Iowa 1988).
3 1 I.R.C. § 1398(f)(2).
3 2 100 B.R. 468 (Bankr. N.D. Iowa 1989).
3 3 See N. 30 supra.
3 4 See N. 32 supra.
3 5 An income tax return, Form 1041, must
be filed by a trustee in bankruptcy or
debtor in possession if the bankruptcy
estate's gross income was $2700 or more
for years before 1987.  I.R.C. §§
6012(a)(9), 6012(b)(4) (for Chapter 7 or
11 bankruptcy, returns are to be filed by
the fiduciary).  After 1986, the filing
level is set equal to the exemption
amount plus the basic standard deduction
under I.R.C. § 63(c)(2)(D).  Thus, the
figure was $3780 in 1987 rising to
$4450 in 1988, $4500 in 1989, $4775
in 1990 and $5000 in 1991.  Moreover,
the duty on the part of trustees to file an
income tax return existed prior to
enactment of the Bankruptcy Tax Act of
1980.  In re Joplin, 89-2 U.S.Tax Cas.
(CCH) ¶ 9483 (10th Cir. 1989).
3 6 Civ. 6-89-235 (D. Minn. 1989).
3 7 See Harl, "Taxing Excess Farm Debt," 45
Tax Notes 885 (1989).
3 8 See N. 21 supra.
3 9 See N. 32 supra.
4 0 See N. 25 supra.
CONTROVERSY OVER
FILING FORM 1099B
The IRS is reviewing whether agribusiness firms are
required to file Form 1099B information returns with the IRS
(and with copies to the taxpayer) on purchases of generic
commodity certificates from farmers and contracts with farmers
for future delivery of grain. The issue is of substantial
importance to country elevators and other grain, feed and
processing firms.
The controversy grew out of an audit of two trucker-dealers
of grain in Illinois.  In one of the cases, proposed fines
amounted to $200,000 for failure to file Form 1099B on
transactions involving forward grain contracts and generic
commodity certificates.  Under I.R.C. § 6045, IRS is
empowered to require that "brokers" file Form 1099B on
transactions involving customers who are sole proprietorships
and partnerships.  A "broker" is defined as a dealer and "any
other person who (for a consideration) regularly acts as a
middleman with respect to property or services."  I.R.C. §
6045(c)(1)(C).  Treas. Reg. § 1.6045-1(a) provides-
"(1) The term "broker" means a person that, in the ordinary
course of a trade or business during the calendar year, stands
ready to effect sales to be made by others.
"(2) The term "customer" means, with respect to a sale effected
by a broker, the person (other than such broker) that makes
the sale, if the broker acts as-
"(i) An agent for such person in the sale;
"(ii) A principal in the sale; or
"(iii) The participant in the sale responsible for paying to
such peson or crediting such person's account the gross
proceeds on the sale."
The tax definition of "broker" is much broader than the
definition used generally in the grain trade.  The National Grain
and Feed Ass'n Grain Trade Rule 40 specifies that a "broker" is-
-
". . .one who is engaged for others, on a commission basis, in
negotiating contracts relative to property with the custody of
which, actual or constructive, he has no concern."
Under the grain usage, a grain dealer who takes actual or
constructive title to the grain generally is thought of as a grain
merchandiser rather than a broker.  The tax law definition,
however, does not preclude those who take title to property
from being a broker.
The facts of one of the Illinois cases have been referred to
the national office of IRS for a technical advice memorandum.
A decision by IRS is likely to be several weeks away.
